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[bookmark: _Toc227077628]Details of project activity 

Lead officer(s) and Team: Adam Sowerbutts, Legal Director (Project SRO), Litigation and Advisory Team

Name of the Policy: Code of Practice for Services, Public Functions and Associations) – draft version date 13 April 2026 (‘Code’). 


[bookmark: _Hlk179810038][bookmark: _Toc227077629]Reason for carrying out the equality impact assessment: 

As a public authority, we are bound by the Equality Act 2010 to have due regard to the equality considerations set out in section 149 when we are exercising our functions. Publishing and updating statutory Codes of Practice is one of our statutory functions in the Equality Act 2006 (section 14). 

Equality Impact Assessments help us to consider the equality impact of policies in a structured, consistent and accountable way. This assists us in complying with the Public Sector Equality Duty (‘PSED’) as set out in the Equality Act 2010 ('the Act'). We note that the code of practice for services, public functions and associations (the Code) is not a policy but an explanation of the law. Nonetheless, recording of PSED considerations and collating them in a structured way in an EIA is an important way of evidencing that we have had due regard to the PSED. This EIA will continue to be updated as decisions on drafting and content for the Code are taken. 

The PSED requires public authorities to consider how they can eliminate discrimination, promote equality of opportunity and foster good relations when they exercise their functions. Legal cases have established the importance of having a rigorous process for assessing the equality impacts of their decisions. 


[bookmark: _Toc227077630][bookmark: _Hlk179812744]Purpose of updating the Code

The current Code of Practice for Services, Public Functions and Associations was produced in 2011. There have been significant developments in the law since that date which mean the Code needs to be updated. 

The objectives were to produce an updated Code which is 
· accurate 
· authoritative 
· accessible 

The updated Code will provide clarity to those providing and using services, those exercising public functions, and those participating in and running associations to help them to understand and comply with the law. The Code seeks to facilitate compliance with the Equality Act 2010.
[bookmark: _Toc227077631]The General Duty

In updating the Code, we have had due regard to the three aims of the general duty under the PSED. In Scotland these are described as the three needs.

1. Put an end to unlawful behaviour that is banned by the Equality Act 2010, including discrimination, harassment and victimisation

1.1 We have had due regard throughout the updating process to the need to eliminate unlawful conduct under the Act. The changes made to the Code are principally to help its achievement of that aim. Through accurate guidance on the legal position, the Code promotes the aim to eliminate unlawful conduct. 

1.2 In so far as a change to the Code affects people with protected characteristics, the reason for that change is to more accurately reflect the law, which is the purpose of the update to the Code. 

2. Advance equality of opportunity between persons who share a relevant protected characteristic and those who do not share it

2.1 We have had due regard to the need to advance equality of opportunity for those sharing a protected characteristic. The duty recognises that individuals with certain protected characteristics may have unique needs that differ from those of others. Public bodies should therefore identify and address any barriers or disadvantages faced by individuals due to their protected characteristics, such as disability, race, or religion. The duty also requires public bodies to encourage individuals with protected characteristics to participate fully in public life and other activities, especially where their participation is disproportionately low. 

2.2 The Code helps with this by helping duty bearers to understand where they have a discretion to take positive action and where they have a positive duty to take action (such as reasonable adjustments); and also, by clearly explaining legal duties to comply with the Act which help ensure all protected characteristics have equality under the law.
  
2.3 The statutory function of the Code is to provide authoritative guidance on the meaning of the law. We have aimed to do so with clarity and authority. Once updated, users of the Code will have confidence that they can use these provisions to advance equal opportunities between people who have a protected characteristic and those who do not. 

3. Foster good relations between persons who share a relevant protected characteristic and persons who do not share it

3.1 We have had due regard to the need to foster good relations between persons who share a relevant protected characteristic and persons who do not share it. We have demonstrated this through our approach to selecting practical examples which cover the range of protected characteristics in a variety of scenarios, as described in this assessment. We also had due regard to consultation responses to ensure that we have achieved our aims in this respect. We will continue to monitor the impact of changes made to the Code to understand whether our examples help people to understand their rights and the rights of others. 

3.2 Since 2011, there have been important developments in case law along with significant social changes in some of the areas covered by the Code. Up-to-date, authoritative guidance will assist service providers and service users in understanding the law, which will help to resolve and prevent disputes.

3.3 We recognise that, when drafting guidance relating to all protected characteristics covered by the Act, there are circumstances where a balancing of rights between protected characteristics is required by the legislation. This can create a complex legal and factual matrix, which may result in one protected characteristic group being impacted negatively more than another. In such circumstances we have had due regard to the importance of carefully explaining how the law applies when it may cause some negative impacts to people sharing a particular characteristic. We aim to help to foster good relations by providing an authoritative and accessible guide to the law in this area, with examples of how duty bearers may balance rights and mitigate any negative impacts on particular protected characteristic groups.
[bookmark: _Toc227077632]Collecting information

We considered legal developments since 2011 and where these required updates to the Code. 
The Commission’s Policy and Compliance teams, including in Scotland and Wales, also reviewed proposed changes.
The Equality Advisory and Support Service gave comments based on their use of the Code. We considered these comments in our drafting process. 
[bookmark: _Toc227077633]Consultations on the draft Code
We are required by the Equality Act 2006 section 14 to consult on statutory Codes of Practice.

We have consulted twice in relation to the draft Code, firstly in relation to the full draft Code and secondly in relation to amendments we made to that draft Code, following the Supreme Court judgment on 16 April 2025 in For Women Scotland Ltd v The Scottish Ministers (For Women Scotland). Both consultations were public and open to all. The consultations were publicised on our website, social media channels and in mailouts to stakeholders including those representing the interests of people with protected characteristics. 

Consultation materials were available in English and Welsh. The surveys were online only, though respondents had the opportunity to request reasonable adjustments.
An Equality Impact Assessment of the first consultation process was conducted. The actions arising from this EIA were applied to the second consultation. Adverse equality impacts for older people and disabled people were mitigated by: 
· allowing people to submit responses over the phone, or offering to guide people through the survey over the phone
· providing the survey as a downloadable Word document
· providing a method for people to request reasonable adjustments
· ensuring that the survey was compliant with web accessibility standards and compatible with assistive technology
When evaluating responses, we focussed on actioning appropriate changes arising from the responses with a primary focus on legal accuracy. 
[bookmark: _Toc227077634]First public consultation on the draft Code 
A first consultation opened on Wednesday 2 October 2024 and closed on Friday 3 January 2025. 

During the consultation, we asked: 
· whether respondents thought that there were changes in the law that were not covered by the Code, but should be
· whether there were any errors in stating the law, whether the rights and responsibilities were set out clearly
· the format and accessibility of the Code; and how respondents used, or would use, the Code
Respondents were also asked whether they had used the Code in the past and, if so, for what purpose. 
We received 427 responses from individuals, and 65 on behalf of organisations. We did not ask respondents which protected characteristics they had, but which were relevant to their response. Information about the respondents to the survey is included at Appendix 1.
A large minority (48%) of respondents to these questions did use the Code, and plan to use it in the future.  Most individuals who responded reported using the Code to understand the law in a particular area, and most organisations who responded use it to inform the development of policies and practices. 

[bookmark: _Toc227077635]Second public consultation on the draft Code 
A second consultation opened on Tuesday 20 May 2025 and closed on Monday 30 June 2025.
We opened the second consultation to gather feedback on changes made following the UK Supreme Court ruling on 16 April 2025 in For Women Scotland Ltd v The Scottish Ministers (For Women Scotland). 
During the consultation, we also held stakeholder meetings with a wide range of relevant organisations and persons including, Members of both houses of Parliament, Members of the Scottish Parliament, Members of the Senedd, and a range of civil society organisations and campaigning groups. We encouraged those stakeholders to submit responses to the consultation survey so that these could be considered as part of our analysis.
We received 51,736 responses to the consultation overall. The majority (41,511) were from individuals, and 2,539 on behalf of organisations. We did not ask respondents which protected characteristics they had, but which were relevant to their response. Information about the respondents to the survey is included at Appendix 1.

[bookmark: _Toc227077636]Impacts

[bookmark: _Toc227077637]What are the impacts on those with a protected characteristic?
When drafting updates to the Code, some changes impacted across some or all of the protected characteristics, and others were only relevant to one protected characteristic in particular. 
In this section, we set out the updates made to different parts of the Code that are relevant firstly to all protected characteristics and then those relevant to each protected characteristic in turn. 
As well as identifying any positive or negative impacts we have had due regard to the significance of a negative impact on a protected characteristic and the extent to which that can be mitigated as well as how any positive impact could be maximised.
[bookmark: _Toc227077638]All protected characteristics

Updates
Many of the changes made are in relation to all protected characteristics (or all that the provisions of the Act cover in relation to the change made). 
A section in Chapter 12 on associations has been updated to explain how associations may restrict membership to those who share a protected characteristic, share more than one protected characteristic, or those who have any of more than one protected characteristic (paragraphs 12.66 to 12.79). This change applies to all protected characteristics. It supports legal clarity in the Code as it reflects our legal view on the application of Schedule 16 of the Equality Act 2010, applying the Interpretation Act 1978, and is consistent with Article 11 ECHR.
This change is likely to foster good relations among people with different protected characteristics as individuals with different protected characteristics will more easily be able to associate.
Many of the changes made to the Code were made to reflect a change or clarification of the law since the original Code was published. Generally, we have assessed that changes which apply across protected characteristics contribute to the pursuit of the three aims in the PSED, and have a positive impact overall, as they clarify or update the Code for service providers and service users.  
Examples
We recognised that the examples are an important part of the document which will aid understanding of the Code. 
We conducted a review of the examples to understand whether, outside of those chapters that must relate to specific issues (such as some of the sections on disability), there is a good spread of the  protected characteristics in the examples across the Code, so they reflect a range of individuals’ experiences in society. After this review we took steps to improve this by modifying some of the protected characteristics in some examples to achieve better balance. 
Some respondents to our consultation made comments about whether we included sufficient diversity of examples within protected characteristic groups. These comments were addressed as far as was proportionate to achieve better balance, and some are discussed in this assessment. 
We have further reviewed the examples across the Code. This confirms there is at least one example per protected characteristic in each chapter (where relevant) and there is a good spread of protected characteristics across the examples overall. 
During the consultation, some respondents commented that we should include more examples of good practice by duty bearers, as opposed to where they have not fulfilled a duty or have done something wrong. Our analysis shows that there are more ‘negative’ than ‘positive’ examples. While we see the benefit of having examples of good practice, highlighting where things can go wrong is often a clearer way of explaining a concept. This approach is also more in keeping with the style of the Code. The Commission also publishes guidance and toolkits which tend to include more positive examples of good practice as these are more effective for those products and their users. 
Content style
When reviewing and copyediting the Code, we made decisions about the style, presentation and language used to make sure that the Code is as inclusive, accessible and as easy to understand as possible and to meet the specific needs of persons with protected characteristics. This included: 
· using short sentences and plain language wherever possible 
· including more examples and definitions where technical language / jargon is unavoidable
· taking a HTML-first approach, meaning the full Code will be available as distinct website pages, to enable:
· a single source that can only be edited by the Commission (the HTML webpages), so users can trust the information is official and valid, especially if updates are needed
· additional accessible capabilities and functionality, like content manipulation and screen reader compatibility
· developing additional formats that can be downloaded from the site as an option for those who prefer to work offline or use licensed software functionality
· updating content to reflect new brand and style guidelines, including how we reference protected characteristics and general formatting and style convention
· these updates ensure our language and definitions are clear, consistent and up-to-date; for example, we have adopted language consistent with the social model of disability to reflect good practice in this area 

Potential impact 
The updates detailed in this section are likely to have a positive impact for people with any protected characteristic, and the updates have been made to make the Code more accessible, and easy to use and understand. 
Conclusion
In conclusion, we have had due regard to each of the limbs of the PSED and we consider the overall impact to be positive. We have not identified any significant negative impacts resulting from the matters in this section in terms of impact on all people with a protected characteristic.
We have assessed how the amendments made affect each protected characteristic. This analysis is included in this assessment. 
[bookmark: _Toc227077639][bookmark: _Hlk159332527]Age

Updates 
Guidance is provided on age discrimination which incorporates and updates the Commission’s technical guidance on age discrimination in services, public functions and associations. 
Content is added to outline the connection between older age groups and disability where a person is protected under the disability provisions and age provisions of the Act (read paragraph 2.16).
Guidance is provided to confirm that Scottish and Welsh bodies should consider other obligations in nation specific legislation when considering persons under the age of 18 who are not protected from age discrimination (read paragraph 2.17).  
Guidance is added to outline when less favourable treatment because of age is allowed where there is a legitimate aim and to reflect the decision in Seldon v Clarkson Wright and Jakes (A Partnership) [2012] UKSC 16 (read paragraphs 4.75 to 4.79). 
Detail is provided to outline what a ‘reliable evidence base’ is for a service provider to rely on when decision making (read paragraph 4.86). 
Guidance is updated to outline application of the exceptions related to competitive sporting activities which are age banded under section 195(7) of the Act (read paragraphs 13.85 to 13.89). 
Guidance is added to outline how the Act does not prohibit discrimination in some circumstances where age is used as a factor in the provision of insurance and other financial services (read paragraphs, 13.199 to 13.201). 
Guidance updated to note that the Act does not prohibit age discrimination in relation to certain immigration functions (read paragraphs 13.230 to 13.233).
Paragraphs 13.293 to 13.348 cover four age-specific exceptions incorporating content from the technical guidance on age discrimination. The four exceptions relate to concessionary services, package holidays, age-restricted services and residential mobile homes. 
Examples are provided which clarify the scope and application of the law:
· example redrafted to incorporate an example of age discrimination related to digital access (read paragraph 5.5)
· example inserted to demonstrate the appropriate comparator for a possible indirect age discrimination claim (read paragraph 5.32)
· example inserted to demonstrate application of the charities’ exception to a group over 65 persons who require a specialised service (read paragraph 13.48)
Some sections of the Code have been re-worded for additional clarity, on advice from our copyediting team (for example, read paragraph 4.27). 
Potential impact
Everybody has the protected characteristic of age and these updates are likely to have a positive impact for protections for the protected characteristic of age. 
The additional guidance, which reflects our technical guidance on age discrimination, updates the Code and accurately reflects the law and ensures consistency across our materials. 
Amendments which update relevant definitions, such as ‘relevant evidence base’, provide users and service providers with additional clarity on interpreting the Code and the Act. 
Reminders for Welsh and Scottish users to consult national legislation are likely to have a positive impact as they emphasise the interplay between the Code and other guidance and legislative instruments. 
Amendments to chapter 13 clarify the scope and application of the exceptions set out in the Act. Some of these exceptions in the Act may negatively impact persons because of their age while others will impact positively. By providing accurate guidance on the legal position, the Code promotes the aim to eliminate unlawful conduct and helps duty bearers to correctly implement these provisions. 
Amendments to the examples will have a positive impact as they clarify the law and will assist service providers and users as to the scope and application of the Act. 
Conclusion
In conclusion, we have had due regard to each of the limbs of the PSED and we consider the overall impact to be positive. Where we have identified impacts on protected characteristics related to the application of the Act, we have ensured the Code is accurate and clear as to the scope and application of the provisions which may have an impact. 
[bookmark: _Toc227077640]Disability
For example, long-term mental health conditions, neurodivergence, physical impairments.
Updates 
Guidance is added to reflect the legislation and case law on the definition of disability. In particular: 
· clarification is provided which outlines that the outdated term ‘impairment’ is used because it is the terminology in the Act (read paragraph 2.20) 
· explanation is added to explain the concept of ‘non-visible impairments’ (read paragraph 2.24) 
· examples added to set out the position on chronic fatigue and menopause (read paragraphs 2.31 and 2.25)
· section added on how coping strategies affect whether a person meets the definition of disability for the purpose of the Act (read paragraph 2.28)
· example amended to explain how service providers should treat fluctuating conditions (read paragraph 2.31)
· clarification is provided to make clear that the definition of mental impairment includes neurodivergent conditions (read paragraph 5, Appendix)
· detail is added on the definition of disability in relation to long covid, progressive conditions and menopause (read paragraphs 22 to 25, Appendix)
Guidance is amended to make clear that it is permissible to treat disabled persons more favourably (read paragraphs 4.87 to 4.88) and to ensure consistency across the Code (at paragraphs 10.33 and 11.86). 
Detail is added to explain how ‘something’ arising in consequence of a disability need not be the sole reason for the treatment but must be a significant or at least more than trivial reason (read paragraphs 6.15 and the example at 6.16).
Detail is added to explain that where there has been a failure to make a reasonable adjustment it may be difficult to show that treatment was objectively justified (read paragraph 6.22).
Guidance is revised to move the section on the duty to make reasonable adjustments to earlier in the chapter to emphasise that the duty to make reasonable adjustments is a separate legal obligation (read paragraphs 6.21 to 6.23). 
Guidance is added to explain that a service provider needs only to know about the fact of an individual’s impairment to be liable for discrimination arising from disability (read paragraphs 6.25 to 6.26). 
Clarification added to explain that a service provider should form their own view of whether an individual is disabled and should not unquestioningly accept a medical adviser’s opinion (read paragraph 6.28). 
Detail is added to explain the relevant comparison when determining whether there has been a substantial disadvantage between a disabled and non-disabled person (read paragraphs 7.12 to 7.13). 
Guidance is added to explain limits placed on the reasonable adjustment duty (read paragraph 7.15), explain the anticipatory nature of the duty and who it applies to (read paragraphs 7.22 to 7.24, 7.27, 7.28) and reword an example to make these definitions clearer (read paragraph 7.24). 
Detail is added to explain the two components to the duty to make reasonable adjustments (read paragraph 7.31). Guidance is provided to explain that compliance with the duty may involve placing non-disabled persons at a disadvantage (read paragraph 7.50). 
Guidance is amended to clarify that it is not essential for a discrimination claim to show detriment and reference Finnigan v Chief Constable of Northumbria Police [2013] EWCA Civ 1191 (read paragraph 7.56). 
Detail is added to explain how the burden of proof shifts once an individual has shown substantial disadvantage and to explain the legal principles clarified by the decision in Latif v Project Management Institute [2007] IRLR 579 (read paragraph 7.57). 
Detail added to expand the list of auxiliary aids or services (read paragraph 7.63). 
Detail is added to explain the circumstances where it is likely to be reasonable to offer a service virtually and not in-person due to accessibility issues and reflect the legal principles illustrated by RBS Group plc v David Allen [2009] EWCA Civ 1213 (read paragraph 7.84). 
Guidance is added to explain how the need to obtain statutory consent for building changes is likely to be viewed in considering whether an adjustment is reasonable and to reflect the legal principles arising from Plummer v Royal Herbert Freehold Limited [2018] 5 WLUK 5 (read paragraph 7.106). 
Detail is added to explain that persons share the protected characteristic of disability if they are disabled persons in general (read paragraph 12.87). 
Detail is added on to include information about ‘disability-only shortlists’ (read paragraphs 12.96 to 12.100). 
Guidance is added to explain the exceptions relating to insurance and financial services (read paragraph 13.199 to 13.201). The previous paragraph 13.75 is deleted and therefore the Code no longer states an insurer cannot adopt a policy or practice of refusing to insure disabled people on certain terms. 
Guidance is added to signpost life and income protection insurance (read paragraphs 13.207 to 13.209). 
Guidance is added to reflect the legal principles from Elliot v Dorset City Council [2021] IRLR 880 and Sussex Partnership NHS Foundation Trust v Norris [2012] EqLR 1068 (read paragraphs 7 and 8 Appendix).
Detail added to reflect the impact of substantially recurring adverse effects and the legal principles arising from Sullivan v Bury Street Capital Ltd [2021] EWCA Civ 1694 (read paragraph 13, Appendix).
Guidance added to reflect normal day-to-day activities and explain legal principles arising from Banaszczyk v Booker [2016] IRLR 273 and Aderemi v London and South Eastern Railway Ltd [2013] EqLR 198 (read paragraphs 15 and 16, Appendix). 
Examples are provided which clarify the scope and application of the law:
· example amended to include the anticipatory duty to make a reasonable adjustment (read paragraph 5.31)
· example amended to a neurodivergent condition (read paragraph 6.3) 
· example amended to clarify the type of discrimination demonstrated in the example (read paragraph 6.5)
· examples inserted to explain how treatment that is not favourable enough for the disabled person may not amount to unfavourable treatment (read paragraph 6.12) 
· example amended to change ‘disorder’ to ‘condition’ to remove a negative implication (read paragraph 6.16) 
· example reworded for additional clarity (read paragraph 6.20); 
· example inserted to reflect neurodivergent conditions (read paragraph 7.40)
· example inserted to reflect the principles established in First Group plc v Paulley [2017] UKSC 4 (paragraph 7.51) 
· example reworded to make clearer the difference in treatment between the disabled person and the non-disabled person (read paragraph 7.54)
· example inserted to demonstrate what steps a service provider might take where it is not practicable to alter a physical feature as a reasonable adjustment (read paragraph 7.78)
· example inserted to reflect the facts and outcome in MM v Secretary of State for Work and Pensions [2013] EWCA Civ 1565 (paragraph 11.45)
· example inserted to illustrate where a body acts under statutory authority because of a requirement or conditions (read example 13.13)
· example inserted to illustrate how charities do not need to assess the relative disadvantage of different groups (read example 13.59)
· example included of a small advice centre extending the use of an accessible toilet to be used as a mixed-sex toilet (read example 13.124)  
· example inserted to demonstrate the indirect/direct effect of an impairment and reflect the legal principles arising from Sussex Partnership NHS Foundation Trust v Norris [2012] EqLR 1068 (paragraph 11, Appendix)
Some examples and sections amended on advice from the copyediting team for clarity or completeness (read paragraphs 7.60, 7.81, 7.94, 9.43, Appendix paragraph 13). Some chapters were re-arranged and formatted to improve overall clarity of the chapter (read chapter 7). 
Potential impact 
These updates will likely have a positive impact on those with the protected characteristic of disability by providing clear and accurate guidance that takes account of the needs of disabled service users.  
Guidance which updates the definition of disability provides users with clear advice and assists those with the protected characteristic in accessing the protections afforded by the Act. For example, amendments which capture our current understanding of disability including non-visible impairments, fatigue, menopause and Long Covid make clear that persons with these conditions may be protected under the Act. 
Detail on disability only shortlists will have a positive impact on those with the relevant protected characteristic as it creates equality of opportunity and encourages service providers to improve representation. 
The additions which make clear that it is permissible to treat disabled persons more favourably will have a positive impact on those with the protected characteristic. Although it may have a negative impact on those with other protected characteristics, the Code assists duty bearers in eliminating unlawful conduct. We have achieved this by updating the examples to illustrate how to apply the Act correctly to reduce the risk of unlawful discrimination.  
Additions and revisions which outline the scope, application and anticipatory nature of the duty to make reasonable adjustments provide much needed clarity for service providers and inform persons with the protected characteristic as to the nature of their rights and the actions they should expect service providers to take to accommodate their needs.
Many of the amendments reflect developments in case law. These amendments will have a positive impact as they ensure the guidance is legally accurate. 
Some of the amendments, such as those relating to financial services, make clear that disabled people can be subject to treatment that would otherwise constitute discrimination in certain limited situations. While these provisions of the Act may have a negative impact on those with the protected characteristic of disability, it is important that the guidance is legally accurate, and allows duty bearers to understand what they can and cannot do and service users to be clear about what their entitlements are. Detail has been added in the text to ensure that we have provided duty bearers with guidance to help them apply the Act correctly. 
We recognise that making an accessible toilet available to also be used as a mixed-sex toilet for non-disabled people could have an impact on disabled people. We sought to limit any negative effect on people with the protected characteristic of disability by giving an example where such a decision would likely be proportionate in all the circumstances, rather than suggesting that it will always be appropriate to do so and amending the example to emphasise the need for a service provider to monitor the impacts on disabled people and trans people. Read the section on gender reassignment for more detail on this.
Amendments to chapter 13 clarify the scope and application of exceptions in the Act which may have a negative impact for disabled persons. However, the Code promotes the aim to eliminate unlawful conduct and helps duty bearers to correctly implement these provisions.
Amendments to the examples will have a positive impact for all protected characteristics as they clarify the law and will assist service providers and users as to the scope and application of the Act. Copyediting amendments will also have a positive impact on users and service providers as these amendments assist in ensuring the Code is accessible and clear. 
Conclusion
In conclusion, we have had due regard to each of the limbs of the PSED and we consider the overall impact to be positive. Where we have identified negative impacts which might arise from practical application of legal provisions, the Code is accurate and clear as to the scope and application of these impacts, and how service providers can seek to mitigate these. 
[bookmark: _Toc227077641]Gender reassignment
Terminology and examples

Updates
The Code uses the term ’trans’, explaining that this is because we recognise some people consider the term ‘transsexual’, which is used in the statute, to be outdated (paragraph 2.38). For similar reasons, ’cross dressing’ is not used. 
More detailed guidance and examples are provided on the protected characteristic of gender reassignment (GR), as well as people with non-binary or gender-fluid identities (paragraph 2.36 to 2.53). 
Changes made to the section on Gender Recognition Certificates (GRC) to reflect that, following the clarification of the law in FWS, a GRC does not have the effect of changing legal sex for the purposes of the Act (paragraphs 2.44 to 2.48). 
Information and guidance added regarding asking about sex.
Information and guidance added about when trans people can suffer discrimination due to their biological sex and due to their perceived sex (paragraph 2.53). 
Examples across the Code involve trans individuals and cover situations of lawful and unlawful treatment, including discrimination due to their perceived sex (paragraph 3.44, 4.64, 4.6, 4.49, 4.53,8.28(2), 9.6, 9.7). 
Example added of when a trans woman could be lawfully excluded from membership of a women only association (paragraph 12.68).
Wording amended to add information about trans people being protected against gender reassignment discrimination and harassment at any stage in their transition (paragraph 2.39).
Wording added to add information on asking people about their protected characteristics and their sex recorded at birth (13.160 to 13.178). 
Wording amended to add information about relevant comparators when a trans person brings a perceived sex discrimination claim (4.51).
Example added to help with understanding of the law and to make terminology more inclusive (4.53)
An example explaining how harassment can relate to a wrongly perceived protected characteristic was amended to an example concerning a trans woman (8.28 (2)).
New example clarifies legal issues around single-sex associations based on sex and admission of trans people (12.68).
Wording added to explain an association may restrict membership to people who share one protected characteristic or share more than one protected characteristic or people who have any of more than one protected characteristic. Examples are added to illustrate practical applications with positive effects overall (12.74 to 12.77).


Potential impact
Following the Supreme Court’s judgment in For Women Scotland v The Scottish Minsters (FWS), the guidance explains that a GRC does not change legal sex for the purposes of the Act and clarifies that sex and gender reassignment are distinct protected characteristics.  Those with the protected characteristic of gender reassignment, with or without a GRC, were and remain covered by the protected characteristic of gender reassignment if they meet the criteria in the Act, as well as the protected characteristic of sex as defined as their biological sex, and in some circumstances their perceived sex, for example if they are perceived as being of the opposite sex and discriminated against on that basis.  
[bookmark: _Int_HgsiR22G]While this may have a negative impact on trans people with a GRC (now or future holders of GRCs) who believed prior to FWS that a GRC had the effect of changing legal sex for the purposes of the Act, it is important that the guidance accurately reflects the correct legal position. Information and guidance has been provided on the types of sex and gender reassignment discrimination trans people remain protected from, which will be of benefit to both trans people and service providers. 
Changes are made to explain that it may, in limited circumstances, be necessary for service providers to request information on biological sex. The guidance sets out how this should be done, in compliance with Article 8 ECHR and so as to avoid unlawful indirect gender reassignment discrimination or harassment. This guidance will be of benefit to both trans people and service providers.
Updates in terminology used in the Code are likely to have a positive impact for all users but in particular those with the protected characteristic of gender reassignment, by recognising and acting on use of more current and appropriate terminology. There is also likely to be a positive impact from clarification on protection against gender reassignment discrimination and harassment applying at any stage of transition. 
Consultation responses in the first consultation highlighted an apparent lack of examples involving trans people and, having considered the potential negative impact of that, we revised the range of examples to ensure that gender reassignment discrimination was covered appropriately in the Code and practical guidance was provided to cover a variety of situations.
Providing an example of sex discrimination by perception will have a positive impact for trans people in particular, since they are in general more likely than others to be perceived as of the opposite sex.  By highlighting this among other applicable protections identified in the FWS judgment, we provide an accurate representation of the law, to help duty bearers and service users understand how this provision works in practice. 
Updating an example by removing the reference to a GRC changing legal sex and to change the protected characteristic in question would not be likely to have a negative impact on those with the protected characteristic of gender reassignment. The Code requires to accurately state the law, and so an example that is legally incorrect could not be included. Changing the protected characteristic in one example would be unlikely to have a negative impact when we have ensured there are plenty of other examples using that protected characteristic throughout our Code. 
Giving more detailed guidance and practical examples to illustrate and clarify the legal position will assist service providers and service users in understanding the law and consequently avoiding unlawful behaviour. Where this helps prevent unlawful discrimination against trans people due to a misinterpretation of the law this will have a positive impact for trans people. 
Clarification of who has rights under specific pregnancy and maternity provisions, and what other rights and protections may be available if section 17 does not apply, may help eliminate discrimination and harassment. 
Sport 

Updates (paragraphs 13.64 to 13.83)
Guidance is provided on how direct and indirect discrimination principles apply and how and when it might be necessary for service providers to turn to exceptions to liability for sex and gender reassignment discrimination when organising separate events for men and women, illustrated by examples. 
Wording has been updated to remove any reference to a GRC changing legal sex and to reflect the definition of sex further to FWS. 
Detail is provided on the legal position and on the relevant factors to be considered relating to the exceptions, and on the distinctions between the exceptions for sex and for gender reassignment.
Guidance is provided that the exemption from sex discrimination claims is likely only to apply when activities are organised as separate or single-sex events, noting that the law here is currently not settled. 
More detailed guidance is provided for service providers on the factors to be taken into account when developing policies on event participation based on sex and gender reassignment. 
New wording added to clarify that sex-based rules or arrangements relating to participation in gender-affected activity should be applied on the basis of biological sex (13.73).
Example revised to clarify that men may bring a claim for direct discrimination if they are excluded from an event that includes women and trans women (13.74).
Example revised to clarify conditions under which people may be excluded from competition because of their biological sex, for example on grounds of health and safety risk (13.81).
Wording added to explain the combined effects of the exceptions as having the potential to limit trans people’s ability to participate in gender-affected activity, and to suggest organisers may consider alternative arrangements to increase trans people's opportunity to participate (13.82).
Potential impact 
These updates will support service providers, associations and users in understanding the legal position which will assist when organising and participating in competitive sporting events.
It may also reduce the instances of legal challenge and dispute in this area which arise out of a misunderstanding of the law and ensure better compliance with the Act through better understanding of the legal position, particularly following the FWS judgment. Highlighting areas of legal uncertainty allows individuals and service providers to be aware of legal risk of steps they may wish to take.  
These updates were necessary to reflect the law more accurately. By doing so they help achieve the aims of the PSED by avoiding unlawful behaviour that is contrary to the Act. By clarifying how the Act applies to those with the protected characteristic of gender reassignment they help duty bearers to correctly apply the applicable legal tests to ensure that sporting events are organised and facilitated in a lawful way. It is recognised that this may have negative consequences for those with the protected characteristic of gender reassignment if it impacts on their entitlement to take part in certain sporting events, but it is necessary for the Code to accurately and clearly reflect the legal position. The negative impact has been mitigated by providing guidance on how organisers may lawfully make additional alternative arrangements to enable trans people to participate in the activity in question. 
These updates will be likely to have a positive impact for those with the protected characteristic of sex who may be otherwise generally disadvantaged, as a group, in a sporting event, due to differences in physical strength, stamina or physique.
Separate and single-sex services

Updates (paragraphs 13.90 to 13.159)
Detailed explanation is provided of the circumstances in which it is lawful, and may be necessary, to provide separate and single-sex spaces, and updated examples are provided to illustrate these points. This accurately reflects the law as it has now been clarified following FWS.
Guidance on proportionality is given for those offering such services, including consideration of alternatives, and how this applies to trans people’s use of such services (read paragraphs 13.113 to 13.133). 
A detailed explanation is given of the application of statutory exceptions to sex and gender reassignment discrimination when providing separate or single-sex services.
Guidance is provided on when direct and indirect discrimination could arise for service users who have the protected characteristic of sex or gender reassignment. 
Guidance is given that a service is very likely to be liable for sex discrimination due to being a separate or single-sex service if an exception is made to admit individuals who are not of the same sex as the single-sex service (read paragraphs 13.130 to 13.131). This covers risks of unlawful discrimination that could arise from admission of trans people of the opposite biological sex to a single-sex service, such as admitting a trans woman to a women’s service. 
Wording amended to give additional context and explain to service providers how to consider the circumstances, including the nature of the service in question and the individual when considering any potential exclusion of a trans person from a single-sex service (13.147)
Example amended to clarify that it would unlikely be proportionate to refuse a medical service to a trans man, and to clarify that a hospital should consider what proportionate steps it can take to preserve the dignity of all service users. (13.153)
Potential impact 
We recognised that this is an area where there is a necessary balancing of rights between different protected characteristic groups. Throughout the process we had due regard to the equality implications for different protected characteristic groups including those with the protected characteristics of sex and of gender reassignment.
We recognised that these updates may impact negatively on trans people where it results in service providers needing to restrict trans people from accessing separate and single-sex services which align with their presenting gender in order for those services to enjoy the relevant exemptions. We have highlighted how this impact should be considered when deciding whether services should be provided on separate or single-sex basis and encouraged alternative provision to ensure suitable alternative services, such as mixed-sex services, are provided where possible. 
This is an area where guidance based on legal analysis can assist service providers and service users to know their rights and obligations under the Act and to understand what the legal framework is. This could avoid misunderstanding and uncertainty, and unlawful behaviour under the Act. It can give confidence to service providers to provide services that meet people’s needs without unlawful discrimination, and for services users in accessing services. 
The updates reflect the law and will enable a better understanding of legal obligations and entitlements, mitigating the risk of dispute when service providers need to balance different rights and interests.   
We sought to limit any negative effect in accessing services for those with the protected characteristic of gender reassignment by highlighting the requirements for service providers to consider alternatives and mitigations to separate and single-sex services. For example, service providers are advised to consider whether services could be adapted to enable them to be used by people of both sexes, and to consider providing additional mixed-sex services alongside single-sex services where this can be achieved proportionately. 
We recognise that making an accessible toilet available to also be used as a mixed-sex toilet for anyone who does not wish to use the toilet for their sex could have a negative impact on disabled people. We sought to limit any negative effect on people with the protected characteristic of disability by giving an example where such a decision would likely be proportionate in all the circumstances, rather than suggesting that it will always be appropriate to do so. There is also a potential negative impact on trans people who are concerned that their use of a mixed-sex toilet may lead to disclosure of their sex. This impact has sought to be mitigated by advising services providers to monitor any negative impacts on both trans and disabled people and take appropriate action. 
We considered including additional content to explain that the Act does not require that services must be provided on a separate or single-sex basis whenever it could be lawful to do so. However, we judged that this might have the effect of confusing the position and of suggesting to service providers that they don’t have to use the exceptions in any situation. The approach taken was to set out the circumstances where we consider separate or single-sex service provision may be necessary to achieve compliance with obligations under the Act. 
We also considered including content about how positive action provisions might permit trans inclusive services where this is appropriate. However, we concluded that because this issue is currently contended amongst legal experts, and in the absence of settled case law, we could not at present provide authoritative guidance on the point in a way that would be clear and useful. 
Giving additional context and encouraging service providers to approach any potential exclusion of a trans person from a single-sex service with care should help ensure decisions are informed. 
Pregnancy and maternity 
Read the section about pregnancy and maternity.
Conclusion
[bookmark: _Hlk195792211]In conclusion, we have had due regard to each of the limbs of the PSED. We have recognised that this is an area where there is often a necessary balancing of rights between different protected characteristic groups, and throughout the process we had due regard to the equality implications. 
We identified that there are potentially negative impacts for those with the protected characteristic of gender reassignment flowing from how service providers implement the FWS judgment. We have sought to mitigate the potential effects of this by providing guidance and examples on lawful courses of action including how services may be adapted, so as to be available on a mixed-sex basis.
We also recognise the value of the Code being legally accurate, and providing explanations and examples, in an unsettled area where services providers and users have a need for clarity and practical guidance. This will help to prevent unlawful discrimination and also has the potential to advance equality of opportunity and foster good relations. 
[bookmark: _Toc227077642]Sex
Updates 
Information is given about employers’ positive legal duty to take reasonable steps to prevent sexual harassment of their employees (paragraph 3.39).
The guidance is amended to provide explanation about “reasonableness” in the section on the ‘employer’s defence’ (paragraph 3.43).
We have clarified that, following FWS, ‘sex’, ‘woman’ and ‘man’ in the Act mean biological sex, biological woman and biological man. This is the sex of a person at birth. We have added confirmation that consequently a GRC does not change a person’s sex for the purposes of the Act (2.87 to 2.89). 
We have updated the section on insurance to reflect legal changes (paragraph 13.199). 
Guidance is provided on how direct and indirect discrimination principles apply in competitive sport, and how and when it might be necessary for service providers to turn to exceptions to liability for sex and gender reassignment discrimination when organising separate events for men and women, illustrated by examples (paras 13.65 to 13.72). 
Wording in the sport section has been updated to remove reference to a GRC changing legal sex and to reflect sex being biological sex, further to the ruling in FWS. 
Detail is provided on the legal position and on the relevant factors to be considered relating to the exceptions for competitive sport, and on the distinctions between the exceptions for sex and for gender reassignment. More detailed guidance is provided for service providers and associations on the factors to be taken into account when developing policies on event participation based on sex and gender reassignment.
Guidance is provided that the exemption from sex discrimination claims in sport is likely only to apply when activities are organised as separate or single-sex events, noting that the law here is not currently settled. 
An example is given of organising a sporting event for women and trans women and the potential legal implications of doing so (read paragraph 13.74).  
Detailed explanations of the circumstances in which it’s lawful to provide separate and single-sex spaces, and updated examples are provided to illustrate these points (paragraphs 13.92 to 13.160). Guidance on proportionality and other relevant factors is given for those offering such services, including consideration of alternatives. 
Detailed explanation is given of the application of statutory exceptions to sex and gender reassignment discrimination when providing separate or single-sex services, and guidance is provided on when direct and indirect discrimination could arise for service users who have the protected characteristic of sex or gender reassignment. 
Guidance is given that a service may not be able to avoid liability for sex discrimination due to being a separate or single-sex service if an exception is made to admit individuals who are not of the same sex as the single-sex service. This covers risks of unlawful discrimination that could arise from admission of trans people of the opposite biological sex to a single-sex service, such as admitting a trans woman to a women’s service.

Examples are provided which clarify the scope and application of the law:
· example inserted to illustrate that the ‘provision, criterion, or practice’ must be a neutral requirement and amended to be an example concerning sex (paragraph 5.14)
· example amended to make clearer group disadvantage ( paragraph 5.24)
· example added of when a trans woman could be lawfully excluded from membership of a women only association (paragraph 12.68)

New examples added to clarify how restricting sports teams composition according to sex is likely to be permitted under the Act (13.67 and 13.68)
Potential impact
The emphasis for employers on the positive legal obligation on them to prevent sexual harassment will be likely to have a positive impact for people with the protected characteristic of sex. 
Greater detail and clarity in explanation of reasonableness will have a positive impact by assisting service providers in understanding what they can and should do in taking steps to prevent sexual harassment happening. 
The clarification of the meaning of sex following FWS is likely to have a positive impact for women in some contexts (as well as potentially for men). 
Following FWS, it is clear that, under the Act, a single-sex association (in terms of the Act) can lawfully refuse to admit a trans person of the opposite sex (for example a women’s association can refuse to admit a trans woman). This is likely to have a positive impact for those with the protected characteristic of sex if they wish to have a single-sex association. However, it may also have a negative effect on those who wish to exclude trans men from such an association, because a women only association may not lawfully be able to refuse to admit trans men. It may also have a negative impact if the association wish to admit trans people of the opposite sex and are unable to do so lawfully whilst still excluding others of the opposite sex. Guidance is provided on how different forms of restrictions may be applied by associations which allow for an inclusive or exclusive approach to best serve group interests. Other updates reflecting the law were incorporated to ensure individuals and service providers understand the legal position. 
The updates for competitive sport will support service providers, associations and users in understanding the legal position which will assist when organising and participating in competitive sporting events. It may also reduce the instances of legal challenge and dispute in this area which arise out of a misunderstanding of the law and ensure better compliance with the Act through better understanding of the legal position, particularly following the FWS judgment. Highlighting areas of legal uncertainty allows individuals and service providers to be aware of the legal risk of steps they may wish to take.  
These updates were necessary to reflect the law more accurately. By doing so they help achieve the aims of the PSED by giving guidance to avoid unlawful behaviour that is contrary to the Act. By clarifying how the Act applies to those with the protected characteristic of sex they help duty bearers to correctly apply the applicable legal tests to ensure that, for example, sporting events are organised and facilitated in a lawful way. These updates will likely have a positive impact for those with the protected characteristic of sex who may be otherwise generally disadvantaged, as a group, in a sporting event, due to differences in physical strength, stamina or physique
We recognised that provision of separate and single sex services is an area where there is a necessary balancing of rights between different protected characteristic groups, and throughout the process we had due regard to the equality implications for different protected characteristic groups, including sex and gender reassignment.
This is an area where guidance based on legal analysis can assist service providers and service users to know their rights and obligations and to understand what the legal framework is. This will serve to avoid misunderstanding and uncertainty, and unlawful behaviour under the Act. It can give confidence to service providers to provide services that meet people’s needs without discrimination, and for services users in accessing services. 
The updates now reflect the law more accurately and will enable a better understanding of legal obligations and entitlements, mitigating the risk of dispute when service providers need to balance different rights and interests.  
The updates to the examples will have a positive impact on the protected characteristic of sex as it includes two amended examples which explain concepts like group disadvantage and the neutrality of the criteria, provision or practice that is captured in indirect discrimination claims. 
Addressing confusion between same disadvantage indirect discrimination with discrimination by perception, and ensuring people with the same disadvantage but who do not have the protected characteristic in question are clear as to their rights, may help eliminate discrimination
Conclusion 
In conclusion, we have had due regard to each of the limbs of the PSED. 
We have recognised that in some areas of the Code there is a necessary balancing of rights between protected characteristic groups including those of sex and gender reassignment, and throughout the process we had due regard to the equality implications (read the section on gender reassignment for more detail). 
Potentially negative impacts are acknowledged, but we have attempted to mitigate negative impacts which could flow from how service providers navigate these areas. We have done this by fulfilling service providers’ and users’ needs for clarity and practical guidance through a clear, legally accurate Code, which provides guidance, with practical examples, on lawful courses of action based on the law as it stands, which they can follow 
 Overall we consider that most of these updates have positive impacts in relation to the protected characteristic of sex. 

[bookmark: _Toc227077643]Marriage and civil partnership
[bookmark: _Hlk159335207][bookmark: _Hlk159334593]
Updates
Although the protected characteristic of marriage and civil partnership is not covered by this Code, parts of the Code have been updated to ensure it reflects legislative changes in relation to same-sex marriage and civil partnerships for opposite sex couples (paragraph 13.272 – 13.287).  
Potential impact
These updates will have a positive impact, because people in same-sex marriages and opposite sex civil partnerships now have their position accurately recognised in the Code and the protections they are afforded are clearer. 
No particular negative impacts of the updated Code on those with the protected characteristic of marriage and civil partnership were identified. 
Conclusion
In conclusion, we have had due regard to each of the limbs of the PSED and we consider the overall impact to be positive. Where we have identified negative impacts related to the application of the Act, the Code is accurate and clear as to the scope and application of these impacts.  
[bookmark: _Toc227077644]Pregnancy and maternity
(including breastfeeding)
Updates
Guidance is provided to clarify that although the protected characteristic of pregnancy and maternity is not protected directly under the harassment protections in the Act, it is indirectly protected as it amounts to harassment related to sex (read paragraph 12.21). 
Guidance updated to make clear that the Act does not prohibit discrimination by service providers and associations in certain cases on the grounds of pregnancy related health and safety concerns (read paragraphs 13.189 to 13.190 for a general introduction, read paragraphs 13.191 to 13.193 for the exception in relation to service providers and 13.194 to13.198 for the exception in relation to associations). 
Clarification in a new paragraph 4.55 that trans men who become pregnant are included in the protections against discrimination provided by these provisions as they apply on the basis of biological sex. 
Potential impact
The amendments related to harassment will have a positive impact on those with the protected characteristic, as it makes clear how a harassed person with the protected characteristic of pregnancy or maternity may bring a claim under sex-based harassment. 
[bookmark: _Hlk159333574]The guidance on health and safety related exceptions is now legally accurate and provides service providers, associations and users with accurate guidance.    
The update regarding pregnancy and maternity is a potentially positive impact for trans men who become pregnant, as it will be clear that they will be protected by the pregnancy and maternity provisions. It is also positive that it is an accurate representation of the law. 
Conclusion
In conclusion, we have had due regard to each of the limbs of the PSED and we consider the overall impact to be positive. 

[bookmark: _Toc227077645][bookmark: _Hlk185345939]Race, including ethnicity, colour, nationality or national origin

Updates
Detail is provided to explain concepts such as ethnic origin (read paragraph 2.58) and segregation (read paragraph 4.14).
Guidance is provided to explain that training provided exclusively to non-residents is not a breach of the Act in the circumstances specified at Schedule 23 paras 4(1) to 4(3) (read paragraphs 13.43 to 13.45). 
Examples are provided which clarify the scope and application of the law:
· example added to reflect the facts and outcomes of our investigation into direct and indirect discrimination against Gypsies and Travellers (read paragraph 4.52);
· example expanded to clarify that the factual scenario provides for potential discrimination claims in relation to the protected characteristics of disability and race (read paragraph 5.29);
· example amended to clarify what actions a service provider can take to encourage people who share a protected characteristic to participate in an activity. The amended example connects the facts of the scenario to the statutory conditions and actions taken by the service provider (read paragraph 10.25)
· examples inserted to explain that the charities exception which allows for charities to provide benefits only to people who share a protected characteristic if this is in accordance with a charitable instrument, does not permit a charity to limit the group by reference to skin colour in accordance with sections 194(2) and 193(4) Act (read paragraphs 13.50 to 13.51).
Potential impact
The amendments made reflect updates arising from changes to the law, case law and outcomes from our investigations. 
Additional clarity on the definition of terms and concepts will have a positive impact for those with the protected characteristic of race, as it assists service providers and other users of the Code, to understand and apply the Code and to better understand these complex concepts. 
[bookmark: _Int_2V4RY7V7]Guidance on providing training to non-residents will have a positive impact on non-residents with the protected characteristic of race who may benefit from training programmes designed to benefit them. 
The examples will assist service providers and users as to the scope and application of the Act. 
Conclusion
In conclusion, we have had due regard to each of the limbs of the PSED and we consider the overall impact to be positive. 

[bookmark: _Toc227077646]Religion or belief 

Updates 
Detail is added to note that the expression of gender critical views is an example of manifestation of a belief following the decision in Forstater v Centre for Global Development Europe 2200909/2019 (read paragraph 2.80).
Detail is added specifying where direct discrimination may be justified in certain circumstances (read paragraph 4.3). Guidance is added on direct discrimination on the grounds of religion or belief arising out of the judgment in Higgs v Farmors School [2025] EWCA Civ 109 (read paragraphs 4.91 to 4.101). 
The guidance is amended to remove a section and examples following the decision in Lee v Ashers Baking Company Ltd and others [2018] UKSC 49 (read previous paragraph 4.19).  
[bookmark: _Int_Kkl7Bh4F][bookmark: _Int_yKmvq8iT]Detail is added to remove reference to ‘discrimination’ because the reference was misleading as to which act or unlawful acts were permitted by the exception (read paragraph 13.38).  
Guidance is added to set out the exception in relation to opposite sex marriages of couples in an existing civil partnership in Scotland (read paragraphs 13.284 to13.287). 
Examples are provided which clarify the scope and application of the law:
· example amended from a Jewish to a Muslim person in response to a consultation response that emphasised better balance of beliefs within the protected characteristic (read paragraph 5.18)
· example amended to make clearer how the action taken related to two of the stated aims (read paragraph 10.28)
· example added to reflect the case of R (Cornerstone (North East) Adoption and Fostering Services Ltd) v HM Chief Inspector of Education, Children’s Services and Skills (OFSTED) [2021] EWCA Civ 1390 (read paragraph 13.41)
· example added to illustrate where a service can be provided to a single protected characteristic group (read paragraph 13.187)
· example added to illustrate the religion or belief immigration exception (read paragraph 13.246) 
Potential impact
The amendments made reflect updates arising from changes to the law.
Some of the changes made referred to in the gender reassignment section may also impact people with religious or philosophical beliefs. For example, we have included an explanation that the needs of those who observe particular religious practices need to be taken into account when considering single or separate-sex services. For example, Muslim people may have a particular need for separate-sex services to observe the requirements of their faith.
Amendments include the outcomes and analysis from recent cases which will have a positive impact on those with the protected characteristic of religion or belief, because the guidance is now legally accurate. 
Guidance is given in chapter 13 on the scope and application of exceptions in the Act which may negatively impact persons with the protected characteristic of religion or belief. However, by providing accurate guidance on the legal position, the Code promotes the aim to eliminate unlawful conduct and helps duty bearers to correctly implement these provisions.
Amendments to the examples will have a positive impact as they clarify the law and will assist service providers and users as to the scope and application of the Act. 
Conclusion 
In conclusion, we have had due regard to each of the limbs of the PSED and we consider the overall impact to be positive. Where there is a potential negative impact as to the application of the Act, the Code is accurate and clear as to the scope and application of these impacts.  

[bookmark: _Toc227077647]Sexual Orientation

Updates 
Guidance is amended to add a signpost to chapter 4 to make clear that although persons with the protected characteristic of sexual orientation are not protected from harassment, where there is unwanted conduct leading to detriment or less favourable treatment this may be direct discrimination (read paragraph 11.53). 
Guidance is amended to include exceptions related to same-sex marriage (read paragraphs 13.250 to 13.253) and civil partnership (read paragraphs 13.254 to 13.261). 
Examples are provided which clarify the scope and application of the law:
· example is amended to make clear that it may be necessary to consider whether the characteristic significantly influenced the thought processes of the alleged discriminator (read paragraph 4.26) 
· example amended to be an example relating to age and not sexual orientation. The example demonstrates the fact that the prohibition of harassment does not protect individuals with the protected characteristic of sexual orientation (read paragraph 8.9)
· example amended to a gay club member (read paragraph 12.50)
While drafting, Stonewall, a UK based charity, published a report into asexuality which included a policy recommendation for our Codes to recognise that people may have a lack of sexual orientation, and explore the degree to which they would be protected under the Act. We considered including this but determined that since there is minimal case law on this topic, inclusion of guidance in the Code would be unlikely to add clarity for users.  
Potential impact
These updates will be likely to have a positive impact on interpretation and application of the law.  
Additional guidance which reminds service providers, associations and other users of the protections against direct discrimination is helpful for those with the protected characteristic of sexual orientation. 
Amendments to chapter 13 clarify the scope of exceptions under the Act. These exceptions may have a negative impact for persons with the protected characteristic of sexual orientation. This potential negative impact is mitigated by highlighting that behaviour may not be harassment, but it may still be unlawful in terms of the Act, for example by constituting direct discrimination. These amendments help to ensure the Code is legally accurate and provides reliable guidance to users and service providers. The guidance and accompanying examples are also tailored to help ensure that the exceptions are applied lawfully. 
Amendments to the examples will have a positive impact as they clarify the law and will assist service providers and users as to the scope and application of the Act. 
Conclusion 
In conclusion, we have had due regard to each of the limbs of the PSED and we consider the overall impact to be positive. Where there is a potential negative impact arising from the application of the Act, the Code is accurate and clear as to the scope and application of that impact.  
[bookmark: _Toc227077648][bookmark: _Hlk152330049]Monitoring arrangements

When conducting the first public consultation, we included questions about how the Code is currently used and the changes that organisations may make once it has been updated. When conducting the second consultation we asked organisations what impact the Code will have on their organisation. This was partly to enable us to set a benchmark for future engagement with stakeholders about the Code’s impact. 
Arrangements for monitoring the impact of the Code over time will be planned. These may include an ongoing survey on the webpages and engagement with stakeholders following publication of the Code. 
 
 




[bookmark: _Toc227077649]Appendix 1 – Survey responses
[bookmark: _Toc227077650]Consultation responses

	Total Responses – first consultation

	
	

	Response type
	Total

	Submitted responses (consented to take part)
	492

	
	

	
	

	Full responses - Respondent Type

	Respondent type
	Number of responses

	Organisations
	65

	Individuals (legal professionals)
	24

	Individuals (non-legal professionals)
	403



Full responses - Total number of written responses to questions about each chapter. 
(Respondents could provide a maximum of two written responses per chapter)
	Chapter number
	Chapter title
	Number of written responses

	13
	Exceptions
	564

	2
	Who has rights under Pt 3 & Pt 7 of the Act?
	499

	8
	Harassment
	461

	4
	Direct discrimination
	275

	5
	Indirect discrimination
	186

	1
	Introduction
	91

	3
	Who has obligations under Pt 3 & Pt 7 of the Act?
	77

	10
	Positive Action
	77

	12
	Associations
	72

	11
	Services and public functions
	69

	9
	Victimisation and other unlawful acts
	68

	7
	Disabled people: reasonable adjustments
	30

	14
	Enforcement
	27

	6
	Discrimination arising from disability
	26

	Appendix
	The meaning of disability
	16



Total responses – second consultation

	Respondent origin 
	Consultation 2 responses  

	
	Number  
	%  

	Individuals 
	41,115  
	79

	Organisations  
	2,539 
	5

	Legal professionals 
	396 
	0.1

	Not stated
	5,261
	10

	Did not consent
	2,425
	5
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